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Court of Appeals of the District of Columbia. 


No. 4158. 

Isaac Notes, Appellant, 
vs. 

Security Storage Company et al., 

and 

No. 4159. 

Isaac Notes, Appellant, 
vs. 

E. C. Snyder, U. S. Marshal, &c., et al. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 68005. 

Hattie Notes, Plaintiff, 
vs. 

Security Storage Company, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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ISAAC NOTES VS. SECURITY STORAGE COMPANY ET AL. 


1 Declaration in Replevin. 

Filed September 5, 1923. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 68005. 

Hattie Notes, Plaintiff, 
vs. 

Security Storage Company, Defendant. 

District of Columbia, To wit: 

The Plaintiff, Hattie Notes, sues the defendant for (wrongfully 
detaining) wrongfully taking and retaining said plaintiff’s goods 
and chattels, to-wit: 

China closet (marred), 

Hamper & contents. 

Arm chair (partly covered). 

Upholstered seat arm rocker (partly covered). 

Tea table. 

Upholstered arm chair (partly covered). 

Folding drop leaf table (top covered), 

Barrel & contents. 

Barrel & contents. 

Paper bag and contents. 

Bundle ironing board, carpet sweeper and broom. 

Table (top wrapped). 

Paper bag and contents. 

Basket, 

Wash board. 

Box and contents. 

Waste basket and contents, 

Costumer, 

Kidder Kar, 

Victrola, 

Pasteboard box, 

Pasteboard box. 

Wicker flower stand. 

Bundle curtain rods (wrapped). 

Bundle screen (wrapped). 

Foot tub. 

Rocker, 

Barrel and contents, 

Barrel and contents. 

Leather seat chair. 
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Leather seat chair, 

Box (top loose), 

2 Cane seat and back arm rocker, 

Upholstered seat arm chair, 
Barrel and contents. 

Extension table top (wrapped). 

Crib end. 

Package in paper, 

Wicker baby carriage. 

Metal stand. 

Barrel and contents. 

Package in paper. 

Trunk, 

Mirror, 

Sideboard top with glass. 

Hall mirror. 

Wash boiler and contents. 

Hall runner. 

Piano bench (chipped). 

Rug, 

Sewing cabinet (leg off). 

Leather seat arm chair (marred). 
Leather seat chair. 

Leather seat chair. 

Leather seat chair, 

Chifforobe, 

Extension table legs (wrapped). 
Sewing machine. 

Dressing table and glass (marred). 
Telephone stand (marred, scratched),* 
Hall seat (marred). 

Serving table (wrapped). 

Bundle rug. 

Wooden bed end (marred). 

Box mattress. 

Bundle 4 wooden bed sides (marred). 
Chair (marred). 

Chair (marred). 

Mattress, 

Childs commode chair. 

Smoking stand. 

Cane seat bench. 

Cane seat chair. 

Crib Mattress, 

Bundle in muslin. 

Small stand. 

Bundle mattress. 

Bundle 8 bed slats. 

Wooden bed end (marred). 

Chiffonier (top wrapped). 

Wooden bed end (marred), 
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Wooden bed end (marred), 

Bureau (top wrapped), 

Bundle 2 crib sides, 

Crib end, 

Crib spring. 

Box mattress, 

Bureau glass. 

Iron bed spring. 

Bundle 4 bed slats. 

Bundle mattress, 

3 Wooden bed end. 

Wooden bed end. 

Bundle curtain stretcher. 

Bundle rods. 

Bundle rug. 

Bundle rug. 

Bundle rug. 

Upholstered arm sofa (partly wrapped), 

' Sideboard (wrapped). 

Crate 3 table leaves. 

Dressing table and glass. 

Kitchen table, 

Teddy bear. 

Cane seat kitchen chair. 

Suit case (handle off). 

Bundle 2 wooden bed sides. 

Electric floor lamp (shade wrapped). 

Bronze figure. 

Electric floor lamp (shade wrapped), 

Bundle mattress (soiled, tom). 

Refrigerator (2 castors off and inside). 

Music cabinet, 

Package in paper (pictures). 

Bundle pictures (wrapped). 

Bundle pictures (wrapped), 

Bundle pictures (wrapped), 

Childs high chair. 

Kitchen chair. 

Marble statue (toe broken off). 

Electric lamp (wrapped). 

Marble statue (4 fingers off). 

Marble statue (base chipped, nose chipped), 

Pflueger Upright Player Piano No. 12931 (marred, chipped, front 
panel out), 

which said goods and chattels are of the value of Twenty-five Hun¬ 
dred dollars ($2,500.00). And the plaintiff claims that the same 
may be taken from the defendant and delivered to her; or if they 
are eloigned, that she may have judgment of their said value, and 
all mesne profits and damages which I estimate at $2,750.00, beside 
costs. E. HILTON JACKSON, 

Attorney for Plaintiff, 
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4 Affidavit of Hattie Notes. 

m 

District op Columbia, To wit: 

I, Hattie Notes, the plaintiff herein being first duly sworn depose 
and say that I am the sole and exclusive owner of the chattels set 
forth in the schedule in the Declaration filed herewith and made a 
part hereof, and as such owner am entitled to recover possession of 
said chattels; that the defendant unlawfully detained said chattels, 
which are not the subject of such detention and said chattels were 
not taken upon any writ of replevin between the parties hereto. 

HATTIE NOTES. 

Subscribed and sworn to before me this 30 day of August, 1923. 

C. CLINTON JAMES, [seal.] 

Notary Public. 

MarshaVs Return to Writ of Replevin. 

Replevied as per schedule filed herewith Sept. 6, 1923. Sensed 
copies of declaration, summons and notice to plead on defendant by 
personal service on C. W. Pimper, Vice Pres. & Treas. 

E. C. SNYDER, 

17. S. Marshal. 

K. 

5 Plea of Defendant. * 

Filed December 12, 1923. 

^ « 

Now comes the defendant and for plea to the declaration herein 
says it is not guilty as in said declaration alleged. 

SECURITY STORAGE CO. 

C. W. PIMPER, V. P. 

Joinder in Issue. 

Filed December 12, 1923. 

4c 4^ 4c 

Now comes the plaintiff and joins issue on the plea of defendant 
filed herein. E. HILTON JACKSON, 

Atty. for Plff. 

Petition for Leave to Intervene. 

Filed December 13, 1923. 

♦ 4i 4t 4c 4c 4c ♦ 

The petitioner, Isaac Notes, respectfully shows unto the Court as 
follows: 
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1. That he is a citizen of the Ignited States, a resident of the Dis¬ 
trict of Columbia, and is the husband of the plaintiff herein. 

2. That the plaintiff has sued out a writ of replevin to recover cer¬ 
tain articles of household goods, wearing apparel, etc., in the posses¬ 
sion of the defendant Security Storage Company, a list of said 

6 articles being set out in the writ of replevin issued herein. 

« 3. That said goods and chattels are the property of your 

petitioner and comprised part of his household goods, before same 
were placed in storage with the defendant company. The defendant 
Security Storage Company claim no interest in and to said goods and 
chattels except to the extent of their lawful charge; and that the real 
party in interest is your petitioner. 

The premises considered, your petitioner prays: 

1. That the Court pass an order permitting him to intervene 
in this suit for the purpose of defending his right, title and interest 
in and to the goods, and chattels involved herein. 

2. And for such other and further relief as to the Court may seem 
meet and proper. 

ISAAC NOTES. 

District of Columbia, ss : 

Isaac Notes, after being first duly sworn does upon his oath depose 
and say that he has read the petition subscribed by him and hereto 
annexed; that the matters and things therein stated as of his personal 
knowledge are true, and those stated upon information and belief he 
believes to be true. 

ISAAC NOTES. 
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Subscribed and sworn to before me this 5 day of December, 
1923. 


MORGAN H. BEACH, 

Clerk 

By ALE G. BUHRMAN, 

Asst. Clerk. 


(Endorsed.) 


This petition presented to the court after the jury was sworn, but 
before the trial began, on Thursday, Dec. 13, 1923, and the court 
refused to permit the petitioner to intervene, whereupon the petitioner 
noted an exception which was duly entered on the minutes of the 
court. 

J. B. STEIN, 

Atty. for Plaintiff. 

Supreme Court of the District of Columbia. 

Thursday, December 13th, 1923. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 
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Come now the parties hereto in the above entitled causes by their 
respective Attorneys of record and a jury of good and lawful men 
of this District, to wit: 


Cordie H. Mann, 
David W. Burke, 
Drew H. Beatty, 
Henry D. Crampton, 
Clyde B. Cornelius, 
Vincent A. Burgher, 


Harry G. Corcoran, 
Peyton R. Taylor, 
William S, Bragg, 
Louis V. Stevenson, 
James N. Bradley, 
Frank J. Warne, 


who are duly sworn to well and truly try the issues in the above 
entitled causes joined. Thereupon the Attorney for plaintiff 
8 in Cause No. 68012 moves the Court for leave on behalf of 
plaintiff in this cause to interv^ene in Cause No. 68005 as a 
party defendant, which motion is overruled; whereupon after these 
causes are heard in part, the jury is respited until Monday morning 
next at 10 o’clock. 

Memorandum. 


December 17, 1923.—Verdict for plaintiff for possession of the 
property replevied in this cause. 

Supreme Court of the District of Columbia. 

Friday, January 4th, 1924. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 

♦ ♦♦♦♦♦♦ 

The motion of Isaac Notes for a new trial, and the motion to stay 
this cause and the entry of judgment herein, filed in this cause com¬ 
ing on for hearing, it is ordered that said motions be, and they each 
are herebv overruled, and judgment on verdict is ordered. 

Wherefore it is considered that plaintiff recover herein of de¬ 
fendant possession of the property replevied in this cause, together 
with the costs of suit, to be taxed by the Clerk, and have execution 
therefor. 

From the foregoing judgment Isaac Notes by his Attorneys Messrs. 
Crandal Mackey and J. B. Stein in open Court notes An appeal to 
the Court of Appeals, and the maximum penalty of an undertaking 
to operate as a Supersedeas is hereby fixed in the sum of one 
9 thousand five hundred dollars ($1,500.00), or, for costs in the 
sum of one hundred dollars ($100.00). 

Note.— These motions were filed bv Isaac Notes whose oral motion 
made at the trial, for leave to intervene in this cause was at that 
time denied. 

Memoranda. 

January 23, 1924.—Supersedeas undertaking on appeal approved 
and filed. 
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February 11, 1924.—Bill of Exceptions on appeal of Intervener 
Isaac Notes, submitted. 

April 3, 1924.—Bill of Exceptions (2d) submitted. 

Supreme Court of the District of Columbia. 

Saturday, April 5th, 1924. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 

♦ ♦♦♦♦♦♦ 

The Court having this day signed the bill of exceptions in these 
causes heretofore submitted, as of the time of the noting thereof at 
the trial, now hereby orders-the same of record nunc pro tunc. 

10 Assignment of Errors. 

Filed April 10, 1924. 

♦ ♦♦♦♦♦♦ 

The Court erred as follows. 

1. In overruling the motion of Isaac Notes for leave to intervene 
as a party defendant. 

2. In submitting the issue herein to the Jury. 

CRANDAL MACKEY & 

J. B. STEIN, 

Attorneys for Isaac Notes. 

Designation of Record. 

Filed April 10, 1924. 

4c 3|e 9|c i|c 

The Clerk will please include the following in the transcript of 
record on appeal in the above-entitled cause. 

1. Declaration. 

2. Plea of defendant. 

3. Joinder in issue. 

4. The return of the United States Marshal to the writ of replevin. 

5. Petition of Isaac Notes for leave to intervene with endorsement 
thereon. 

6. Order overruling motion of Isaac Notes to intervene as party 
defendant. _ 

7. Verdict for plaintiff for possession. 

8. Judgment. 

9. Bill of exceptions. 

11 10. Assignment of Errors. 

11. This designation. 

CRANDAL MACKEY & 

J. B. STEIN, 

Attorney- for Isaac Notes. 
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12 Supreme Court of the District of Columbia. 

United States of America, 

District of Colwmhia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 11, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 68005 at Law, wherein 
Hattie (Notes is Plaintiff and Security Storage Company is Defendant, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of saia Court, at the City of Washington, in said District, 
this 30th day of April, 1924. 

(Seal of the Supreme Court of the District of Columbia.) 


EW. 
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MORGAN H. BEACH. 

Clerk. 


Supreme Court of the District of Columbia. 

At Law. 

No. 68012. 


Isaac Notes, Plaintiff, 
vs. 

E. C. Snyder, U. S. Marshal for the District of Columbia, 

Hattie Notes, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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14 Declaration in Replevin. 

Filed September 8, 1923. 

In the Supreme Court of the District of Columbia 

At Law. 

No. 68012. 

Isaac Notes, Plaintiff, 
vs. 

E. C. Snyder, U. S. Marshal for the District of Columbia; Hattie 

Notes, Defendants. 

The plaintiff sues the defendants for (wrongly taking and detain¬ 
ing) (unjustly detaining) his, said plaintiff’s goods, chattels, to-wit: 

China Closet, 

Hamper and contents. 

Arm Chair, 

Upholstered seat Arm Rocker, 

Tea Table, 

Uphl. Arm Chair, ^ 

Folding Drop leaf Table, 

Barrel and contents. 

Barrel and contents. 

Paper Bag and contents. 

Bundle ironing Board, carpet sweeper, broom, table, paper bag 
and contents. 

Basket, 

Wash Board, 

Box and contents. 

Waste basket and contents, 

. Costumer, 

Kidder Kar, 

Victrola, 

Pasteboard box, 

ii ii 

Wicker Flower Stand, 

Bundle curtain rods. 

Bundle screens. 

Foot Tub, 

Rocker, 

2 barrels and contents, 

2 leather seat chairs. 

Box, 

Cane seat and Back arm Rocker, 

Uph. seat Arm chair, 
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Barrel and contents, 

15 Extension table top, 

Crib end. 

Package in paper. 

Wicker baby carriage, 

Metal stand. 

Barrel and contents. 

Package in paper. 

Trunk, 

Mirror, 

Sideboard top with glass. 

Hall mirror, 

Wash Boiler and Contents, 

Hall Runner, 

Piano Bench, 

Rug, 

Sewing Cabinet, 

Leather seat Arm Chair, 

Leather Seat Chair, 

2 leather seat chairs, 

Chifforobe, 

Extension Table legs. 

Sewing machine. 

Dressing table and glass (marred). 
Telephone Stand (marred scratched). 
Hall seat, 

Serving table, 

Bundles, rugs. 

Wooden bed end, 

Cox mattress. 

Bundles, 4 wooden bed sides, 

2 Chairs, 

Mattress, 

Child Commode chair. 

Smoking stand, 

Cane seat bench, 

Cane seat chair. 

Crib mattress. 

Bundle in muslin. 

Small stand, 

Bundle mattress. 

Bundle 8 bed slats. 

Wooden bed end, 

Chiffonier, 

2 Wooden bed ends. 

Bureau 

Bundle 2 crib side. 

Crib end, 

Crib spring, 

Box mattress. 

Bureau glass, 




12 ISAAC NOTES VS. SECURITY STORAGE COMPANY ET AL. 

Iron bed spring, 

Bundle and bed slats, 

Bundle mattress, 

Wooden bed end, 

U i( ii 

Bundle curtains stretched. 

Bundle rods, 

3 Bundle rugs, 

Upholstered arm sofa, 

16 Sideboard, 

Crate 3 tables leaves. 

Dressing table and glass. 

Kitchen table, 

Teddy bear, 

Cane seat kitchen chair. 

Suit case. 

Bundle 2 wooden bed sides. 

Electric Floor lamp. 

Bronze figure, 

Elec, floor lamp. 

Bundle mattress. 

Refrigerator, 

Music cabinet, 

Package in paper (picture), 

3 Bundles pictures, 

Child high chair. 

Kitchen chair. 

Marble statue. 

Elec. lamp. 

Marble Statue, 

Pflueger Upright Player Piano, No. 121)31, 

of the value of Twenty-Five Hundred Dollars ($2,500.00). 

And the plaintiff claims that the same be taken from the defend¬ 
ants, and delivered to him; or, if they are eloigned, that he may 
have judgment of their said value and all mesne profits and dam¬ 
ages which he estimates at Twenty-Seven Hundred Dollars 
($2,700.00) and costs. 

J. B. STEIN, 
Attorney for Plaintiff. 

Affidavit of Isaac Notes. 

* 4> 4t ♦ 4> ♦ 

District of Columbia, ss : 

Isaac Notes, after being first duly sworn, does upon his oath de¬ 
pose and say that he is the plaintiff named in the above-entitled 
cause and that he is entitled to recover possession of the 

17 chattels proposed to be replevied, being the same described in 
the declaration. 
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That the defendants detain the same. 

That said chattels were not subject to such seizure or detention 
and were not taken upon any Writ of Replevin between the parties. 

ISAAC NOTES. 

Subscribed and sworn to before me this 8th day of Sept., 1923. 

[SEAL.] GOLDIE STEIN, 

Notary Public, D. C, 

Stipulation. 

Filed September 12, 1923. 

3k >|C ♦ 

It is stipulated and agreed by and between the respective parties 
hereto through their counsel that the chattels herein, the subject 
matter of this suit, shall remain in the custody and control of the 
defendant, E. C. Snyder, United States Marshal for the District of 
Columbia, until such time as this Honorable Court shall adjudicate 
the title to said chattels and judgment is entered accordingly. 

J. B. STEIN, 

Attorney for Plaintiff. 

E. HILTON JACKSON, 
Attorney for Defendant, Hattie Notes. 

18 Plea 

Filed October 11, 1923. 

ik 3k 3k 3k 9k 3k 3k 

Now comes the defendant, Hattie Notes, and for plea to the 
declaration filed herein says: 

1. Not guilty. 

2. Before and at the time of the alleged lawful taking and de¬ 
taining of said chattels herein and at the time of the institution of 
this suit, the said defendant was and ever since then, has continued 
to be and still is the wife of said Isaac Notes, the plaintiff herein. 

E. HILTON JACKSON, 
Attorney for Defendant, Hattie Notes. 

Supreme Court of the District of Columbia. 

Friday, October 19, 1923. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 

3k 3|e 9k 3k 3k 9k 3|c 

Upon consideration of the motion of defendant Hattie Notes filed 
herein, for the return of property replevied in this cause, it is ordered 
that said motion be, and it is hereby, overruled. 

Further, upon motion of defendant Hattie Notes, it is ordered 
that this cause and the cause of Hattie Notes versus Security Storage 
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Company, No. GvSOOo, At Law, be, and they are hereby advanced for 
trial, and ordered to be tried together and placed on the daily as¬ 
signment for October 25, 1923. 

19 Supreme Court of the District of Columbia. 

Thursday, December 13th, 1923. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 

* * 


Come now the parties hereto in the above entitled causes by their 
respective Attorneys of record and a jury of good and lawful men of 
this District, to-wit: 


Cordie H. Mann, 
David W. Burke, 
Drew H. Beatty, 
Henry D. Crampton, 
Clyde B. Cornelius, 
Vincent A. Burgher, 


Harry G. Corcoran, 
Peyton R. Taylor, 
William S. Bragg, 
Louis V. Stevenson, 
James N. Bradley, 
Frank J. Warne, 


who are duly sworn to well and truly try the issues in the above 
entitled causes joined. Thereupon the Attorney for plaintiff in 
Cause No. 68012 moves the Court for leave on behalf of plaintiff 
in this cause to intervene in Cause No. 68005 as a party defendant, 
which motion is overruled; whereupon after these causes a’re heard 
in part, the jury is respited until Monday morning next at 10 
o’clock. 


Memorandum. 

December 17, 1923.—^Verdict for defendants. 

20 Motion for New Trial. 

Filed December 21, 1923 

* ♦ ♦ ♦ ♦ ♦ 

Now comes the plaintiff Isaac Notes by his attorneys and moves 
the court to set aside the verdict herein and grant a new trial for the 
reasons following: 

1. That the court erred in refusing to allow the plaintiff Isaac 
Notes to intervene in the action of Hattie Notes vs. Security Storage 
Company, thereby denying to the plaintiff the protection of the law; 
and also denying to the plaintiff the right to be heard after the order 
had been entered to try the plaintiff’s case and the Hattie Notes vs. 
Storage Co. ca.se together; and also denying to the plaintiff, Isaac 
Notes, the right to take any part in the case of Hattie Notes vs. 
Storage Co.: and the right to argue to the jury in said case, although 
the plaintiff, Isaac Notes, claimed the ownership of the personal 
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property held by the storage company and said storage company 
had no interest in said cause. 

2. Because the order to try both cases together was a vain and 
useless thing unless the plaintiff, Isaac Notes, were made party to 
hoth cases, and therefore the refusal to allow the plaintiff to inter¬ 
vene was in conflict with the order consolidating the cases. 

3. Because the Court in directing a verdict for the defendants in 
the case of Isaac Notes vs. E. C. Snyder, U. S. Marshal, and Hattie 
Notes on the ground that Hattie Notes is the wife of the plaintiff 
and could not be sued by her husband in tort, left out of considera¬ 
tion that the defendant, E. C. Snyder, was a defendant party 

21 and in possession of the goods sought to be replevied, and 
not Hattie Notes. 

4. Because the Court had no power to direct a verdict in this 
cause under the evidence before the court and the parties to the 
pleadings. 

5. Because the verdict is contrary to the evidence. 

6. Because the verdict is contrary to law. 

7. Because the Court erred in directing the jury to bring in a 
verdict for the defendants, E. C. Snyder and Hattie Notes, when 
Hattie Notes only was the wife of the plaintiff Isaac Notes. 

J. B. STEIN, 

CRANDAL MACKEY, 
Attorneys for Plaintiff, Isaac Notes. 

Motion to Stay Cause. 

Filed December 21,1923. 

3|c ]|e ]|c ]|c 9(c ;)c >|c 

Now comes the plaintiff, Isaac Notes, and moves the court to 
stay the above entitled causes and the entry of judgment therein 
for the reasons stated in the motions for a new trial filed herein, 
and because, under the evidence and the pleadings, the entry of 
said judgment would be a denial of justice, and work a miscarriage 
of justice without the defendant being heard as a party to the cause 
entitled Hattie Notes vs. Security Storage Co. 

2. Because there is pending in this court a suit in equity between 
the plaintiff, Isaac Notes, and his wife, Hattie Notes, in 

22 which the matters in litigation in the above entitled causes 
can be settled and determined. 

CRANDAL MACICEY, 

J. B. STEIN, 

Attorneys for Isaac Notes. 

Supreme Court of the District of Columbia. 

Friday, January 4th, 1924. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 
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The motion of plaintiff for a new trial, and the motion to stay 
this cause and the entrj^ of judgment herein, filed in this cause 
coming on for hearing, it is ordered that said motions be, and they 
each are hereby overruled, and judgment on verdict is ordered. 

Whereupon it is considered that plaintiff take nothing by this 
action, and that defendants go hence without day, be for nothing 
held, and recover of plaintiff and Charles D. Hood his surety the 
costs of their defense, to be taxed by the Clerk, and have execution 
therefor. 

From the foregoing judgment the plaintiff by his Attorneys in 
open Court notes an appeal to the Court of Appeals, and the maxi¬ 
mum penalty of an undertaking to operate as a supersedeas is hereby 
fixed in the sum of one thousand five hundred dollars ($1,500.0), 
or, for costs in the sum of one hundred dollars ($100.00). 

23 Memoranda. 

January 23, 1924.—Supersedeas undertaking, $1,500, approved 
and filed. 

February 12, 1924.—Bill of exceptions submitted. 

April 3, 1924.—Bill of exceptions (2d) submitted. 

Supreme Court of the District of Columbia. 

Saturday, April 5th, 1924. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 

♦ ♦♦♦♦♦♦ 

The Court having this day signed the bill of exceptions in these 
causes heretofore submitted, as of the time of the noting thereof 
at the trial, now hereby orders the same of record nunc pro tunc. 

Assignment of Errors. 

Filed April 10, 1924. 

♦ ^ :|C 3(( ]|c 9|c ](c 

The Court erred as follows: 

1. In overruling the motion of Isaac Notes for leave to intervene 
as party defendant in case No. 68005. 

2. In granting motion of the defendant, Hattie Notes, for a 

directed verdict in her favor awarding to her the possession 

24 of the goods, chattels, and personal property described in the 
writ of replevin. 

3. In overruling the motion for a new trial and stay of judgment 
of the plaintiff. 

CRANDAL MACKEY & 

J. B. STEIN, 

Attorneys for the Plaintiff, 
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Designation of Record. 

Filed April 10, 1924. 

♦ Hfi 

The Clerk will please include the following in the transcript of 
record on appeal in the above-entitled cause. 

1. Declaration. 

2. Stipulation that chattels remain in custody of Marshal pen¬ 
dente lite. 

3. Pleas. 

4. Order that causes be tried together. 

5. Motion of the plaintiff to interv’ene in cause No. 68005 as a 
party defendant. 

6. Order overruling motion to intervene. 

7. Verdict. 

8. Motion for new trial and stay of judgment. 

9. Motion for new trial and stay of judgment overruling a judg¬ 
ment on verdict for defendant. 

10. Bill of exceptions. 

11. Assignment of errors. 

12. This designation. 

CRANDAL MACKEY & 

J. B. STEIN, 

Attorneys for Plaintiff. 

25 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 11, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 68012 at Law, wherein Isaac 
Notes is Plaintiff and E. C. Snyder, U. S. Marshal for the District 
of Columbia and Hattie Notes are Defendants, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 30th day of April, 1924. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 


E. W. 
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26 In the Supreme Court of the District of Columbia. 

At Law. 

No. 68005. 

Hattie Notes, Plaintiff, 
vs. 

Security Storage Company, Defendant. 

At Law. 

No. 68012. 

Isaac Notes, Plaintiff, 
vs. 

E. C. Snyder, United States Marshal, D. C., Hattie Notes, De¬ 
fendants. 


E. Hilton Jackson, 

Insurance Building, 

Attorney for Hattie Notes: 

Please take notice that I shall, on the 18th day of February, 1924, 
at 10 o’clock A. M., or as soon thereafter as counsel may be heard, 
submit for settlement the Bill of Exceptions in the above entitled 
causes. 

CRANDAL MACKEY, 

J. B. STEIN, 

Attys. for Isaac Notes. 

Acknowledged receipt of a copy of the proposed Bill of Excep¬ 
tions and copy of Notice to Submit for Settlement, herein, this — 
day of February, 1924. 


J 

Attorney for Hattie Notes. 
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27 In the Supreme Court of the District of Columbia. 

At Law. 

No. 68005. 

Hattie Notes, Plaintiff, 
vs. 

Security Storage Company, Defendant. 

At Law. 

No. 68012. 

Isaac Notes, Plaintiff, 
vs. 

E. C. Snyder, United States Marshal, D. C., Hattie Notes, De¬ 
fendants. 

Bill of Exceptions. 

On to wit, December 13th, 1923, at the commencement of the 
trial of the cause entitled Hattie Notes, plaintiff vs. Security Storage 
Company, at law No. 68,005, and immediately after the jury had 
been sworn to try the issues, Isaac Notes submitted his petition for 
leave to intervene therein, in order that he may defend such title 
as he may have in the goods, chattels, and personal property in¬ 
volved in this cause. 

Whereupon the Court overruled the application for leave to inter¬ 
vene, to which action of the Court, the said Isaac Notes, by his coun¬ 
sel, excepted and the Court noted the same in its minutes. 

The plaintiff, to maintain the issue on her part joined in law 
cause No. 68,005, offered and gave in evidence as follows: 

28 By Hattie Notes: 

All the goods and chattels set forth in the writ of replevin are her 
property. The goods subject to this suit were placed in storage 
with the defendant, and the warehouse receipt was issued in her 
name, and handed to her by her husband, who got it from the 
storage company. 

By Charles W. Pimper: 

Occupies the position of vice-president and treasurer of the Se¬ 
curity Storage Company; in June, 1923, when the goods and 
chattels in question were placed in storage, Mrs. Notes brought in 
the signature card accompanied by Mr. Notes. A letter had pre¬ 
viously been mailed to Mr. Notes enelosing the signature card for 
the purpose of indicating in whose name the goods were to be 
stored. The card was brought in response to that letter and it was 
signd by Mrs. Isaac Notes, No. 1400 Massachusettes Avenue, and 
at the request of the witness the name of Mrs. Hattie Notes was 
added and there the plaintiff rested. 
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The plaintiff, to maintain the issues on his part joined, in the 
cause entitled Isaac Notes, plaintiff, vs. E. C. Snyder, United States 
Marshal for the District of Columbia, and Hattie Notes, defendants, 
at law, No. 68012, offered and gave evidence as follows: 

By Isaac Notes: 

He is the husband of Hattie Notes, and they have one child; 
resided with his wife and baby at the Lenox Apartment this City 
until they left for Atlantic City in June, 1923. 

He fitted out the apartment with his money and his wife's money; 
he is now in the real estate business, but was previously engaged 
in the Moving Picture Business at a salary of $100.00 a week and 
bonus; his salary was paid weekly to his wife and he received what 
money he wanted from his wife. Said the furniture in con- 
29 troversy was bought with the money of himself and wife, 
some of which was given to the wife by her father, and other 
amounts given to her by plaintiff's father. He and his wife had 
a joint account, which was started about two months after their 
marriage; this account was opened with $3,000.00 represented by a 
certified check, which was given to them before marriage by Mrs. 
Notes' father, and the witness added to this from time to time. 
The witness produced and offered in evidence a pass book of the 
Bank of Washington, issued in the joint names of him and his 
wife, which shows the following deposits: 


December 24, 1919.$3,000.00 

March 16, 1920. 800.00 

April 29, 1920. 250.00 

Jime 1,1920. 70.00 

August 28, 1920. 1,000.00 

April 1, 1921. 51.67 


Thereupon Mr. Stein, attorney for the plaintiff, advised the Court 
that the property in question, being purchased by a joint fund of 
the husband and wife, that they expected to prove the wife was 
wrongfully away from her husband and therefore she had thereby 
forfeited her rights to her interest in the property. 

The Court: You are claiming she has an interest provided she 
acts as a wife should; if she does not so act, then her interest ceases 
and passes to her husband, to which Mr. Stein gave his assent. 

30 His wife also had a personal account of her own, and the 

money which he gave her from time to time was either de¬ 
posited in their joint account or in her personal account. The 
deposits which were made subsequent to the $3,000, were the money 
earned by him. He also gave his wife at various times, sums ag¬ 
gregating $2,000, which are not shown in the joint account. He 
also purchased jewelry worn by his wife and valued between $2,000 
and $2,500; also purchased a Buick Automobile. At the time of 
his marriage received a number of wedding presents from his mother, 
consisting of silverware and other things which are included in the 
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articles in storage and involved in this suit. His mother bought 
all the baby clothes, toys, etc., which are among the goods in storage. 

The household goods and furnishings of the apartment cost be¬ 
tween $3,750 and $4,000; purchased/ the household goods and 
furnishings from various places. It took him about four months 
to complete furnishing the apartment. He was buying furnishings 
up to the time he and his wife separated. Purchased the lamps, 
pictures and several small things from Roger Smith. He purchased 
a lot of silverware, cut glass, statuary and curios from C. G. Sloan 
& Company; Higue, Roger, Smith, Louis Notes, A. F. Arnold, 
Palais Royal, and Baum Furniture Company, which goods are 
among the goods in storage and involved in this suit. Some of these 
goods were paid for out of the joint account ; others were paid for 
individually by the witness; witness purchased the pianola and 
graphophone from Carmack Brothers on credit. His wife knew 
that some of the household goods were purchased on credit; the 
jewelry which he presented to his wife was partly paid for out of 
their joint account; his father also gave him about $1,000 with 
which he purchased some of the household goods now in 

31 storage; witness produced a check for $400.00 made by his 
father and payable to his order, which was cashed by his 

wife. Witness produced another check for $300.00 made by him 
and payable to the order of his wife and cashed by her; witness 
produced, and offered in evidence a policy of fire insurance for 
$4,000 insuring Isaac Notes for one year from January, 1923, cov¬ 
ering the household goods in question. When the goods in ques¬ 
tion were placed in storage, the insurance company was notified 
of the change, and they issued a rider covering the goods, while in 
storage. Witness also produced and offered in evidence another 
fire insurance policy for $1,500 issued in his name, covering 
the goods in question for one year from April 24, 1923. Both 
policies were kept in a safe deposit box, where he and his wife 
kept their papers. These policies were removed by his wife some¬ 
time after they had left for Atlantic City; the policies produced by 
the witness are copies of the originals; his wife knew that the fire 
insurance policies covering the goods in dispute were in his name; 
that she never suggested changing the name to her name; that she 
never made claim to the household goods and furnishings while 
they were living together as man and wife; she never claimed that 
she owned any part of it; the household goods and furnishings cost 
about $4,000 exclusive of the wedding presents. 

On cross examination, the two checks, marked Exhibit- 3 and 4, 
in the sums of $300 and $400, represented some of the money given 
to his wife; according to the endorsements they were deposited in 
joint accounts; does not know how much his wife had in her own 
account; most of the furniture was credited to him at different times; 
cannot say to which extent the furniture was paid for out of the joint 
account; very little. Stated that after marriage the furniture was 
the joint property of himself and wife’s but that he did not so re¬ 
gard it after his wife left him at Atlantic City. 

32 The furniture purchased from Baum Furniture Company, 
aggregating $1,482 was paid for partly out of a bonus check; 
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he does not recall the exact amount of this check. The furniture 
from Baum was partly paid for out of the joint account. The 
check dated December 20th, 1920, for $1,600 drawn against the 
joint fund w^as not used to pay for the furniture purchased from 
Baum. The check dated December 26th, 1920, for $475 drawn 
against the joint fund, was not used for furniture. The check dated 
February 12th, 1921, was $250.00 drawn against the joint fund, 
but was not used to pay for furniture. Check dated January 15th, 
1921 was drawn against the joint account and payable to his order. 

Did not tell his wife it was to be used for payment on furniture. 
Never told his wife for what purpose he wanted the money. The 
money was his, and when he needed money he asked his wife to 
let him have it. Never told her anything about wanting it for 
furniture. The check for $3,000 was given to him by his wife’s 
father before marriage. 

Thinks it was made payable to Hattie G. Notes and Isaac Notes. 
He turned this check over to his wife, and when they returned from 
their trip his wife gave him the check to deposit in his own account, 
but instead the check was deposited by him in their joint names. 
The check for $3,000 referred to was offered in evidence, which was 
dated December 5th, 1919, signed by M. D. Goldstein, payable to 
the order of myself, and on the back the endorsement, ^‘Pay to the 
order of Isaac Notes and Hattie G. Notes.” This was the check 
with which the joint account was started, December 4th 1919. 
33 The deposits which were made subsequent to this, were all the 
moneys earned by the witness; some money was drawn out of 
this joint account to pay on account of the furniture. Gave her 
money from time to time, which was deposited in the joint account, 
and in the individual account of his wife. Do not think she paid for 
any furniture out of her individual account. She may have paid 
for some small bills; does not remember. The witness was shown 
three checks, marked Exhibit 9, 10, and 11, which were drawn 
against the joint account. Witness denies that he told his wife 
that the three checks were to pay a gambling debt. 

The witness was shown a check, dated Nov. 19, 1921, for $241 
drawn against the joint account, marked Exhibit 12. 

Witness denies that this check was originally drawn for $41 and 
raised to $241. The bank book was always kept in the dresser 
drawer. After a man marries, whatever the husband owns and 
whatever the wufe owns, it belongs to them both, and that is the way 
he regarded his household goods. 

The household goods and furniture in storage cost about $4,000, 
and the bills produced by him only represent a part of the goods. 
The bills for furniture are duplicates and were obtained from the 
merchants a^ out a month ago for this case. The original bills and 
the receipts were given to Mrs. Notes, together with insurance policy. 
The furniture was paid partly by check and partly by cash; gave 
up the apartment because they had to, and put the furniture in 
storaofe during their visit to Atlantic City. 

Witness was handed a letter dated June 23, 1923, from the Secur¬ 
ity Storage Company addressed to him, but he denied ever receiving 
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it. Went to the Storage Company the first time alone and engaged 
room, and also made arrangements for putting the piano and 
statuary in the art room. 

34 Mrs. Notes was not with him. At the time the goods 
w'ere removed to the Storage Company, no distinction was 

made as to in whose name the goods should be stored. 

After the goods had been stored, witness went for the receipt 
and turned it over to Mrs. Notes for safe keeping. Orders were 
given to Mr. Ray, agent of Security Storage Company as to how 
the goods should be stored. Mr. Ray came to the house and asked 
how the goods were to be stored. Witness told him it was imma¬ 
terial. It can be in either name. Makes no difference. Mrs. 
Notes then asked that it be put in her name, which was done. Did 
not pay cash for the jewelry. Paid for it from time to time; his 
credit was good. He paid the premium on the Fire Insurance poli¬ 
cies covering the furniture in question. 

Redirect examination: 

All his valuable papers, including insurance policies, receipts for 
furniture etc., were kept in the Safe Deposit Box. Mrs. Notes later 
removed these papers. Sometime after their marriage he learned 
that his wife had a personal account. Witness produced the receipt 
from William R. Ellis real estate broker, which was offered in evi¬ 
dence, showing payment by him of the premiums on the two fire 
insurance policies, covering the furniture in dispute. 

Witness produced a check, dated June 23rd, 1923, made by Mar¬ 
cus Notes, payable to Isaac Notes, which bore the endorsement of 
Isaac Notes written by Mrs. Notes. 

By Adam Arnold: 

Dealer in Antiques, reproductions, art goods, etc. His business 
is located at 1323 G St., N. W. Mr. Isaac Notes purchased some 
household goods from him, consisting of two Japannes- 

35 screens, two lamps, clock, sets, vases, table, etc. These goods 
were purchased on the credit of Isaac Notes and paid for at 

intervals. Mrs. Notes was not with Mr. Notes at the time of the 
purchase. 

No cross-examination. 

By Roger Smith: 

Engaged in the furniture business at No. 314 8th St., N. W. 
Mr. Isaac Notes purchased some household effects from him about 
two years ago. Mr. Notes paid cash for the goods purchased. 

No cross-examination. 

By Mr. Oscar Baum: 

Engaged in the furniture business at No. 2004 14th St., N. W. 
sometime in 1920; Mr. Isaac Notes purchased from him a lot of 
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household goods aggregating $1,455. It was purchased by Mr. 
Notes on credit and he paid for it in several payments. Mrs. Notes 
w’as not with him at the time of the purchase. 

Cross-examination: 

Does not know where Mr. Notes got the money to make the pay¬ 
ments. 

By George H. Emmons: 

Vice President of C. G. Sloane Company; Mr. Isaac Notes pur¬ 
chased a number of household goods, as indicated on the bills shown 
him and he believes Mr. Notes paid cash. 

Cross-examination: 

Does not know what individual paid for the goods. 

Redirect: 

Witness was then shown check made by Isaac Notes, payable to 
the order of C. G. Sloane, which was offered in evidence. It is a 
counter check which indicates that Mr. Notes paid for the goods. 

36 By Frederick A. Ray: 

Superintendent of Security Storage Company, employed for 22 
years; the President of the Security Storage Company sent him to 
the house of Mr. and Mrs. Notes, to make arrangements for the stor¬ 
age of some goods. Asked Mrs. Notes how she wanted the goods 
stored. Mr. Notes was in the other room and stated that it did not 
make any difference; store them in Mrs. Notes’ name. The goods 
w^re then stored in Mrs. Notes’ name. 

Cross-examination: 

Asked for instructions regarding the storage of the goods and 
stored them as instructed by Mr. and Mrs. Notes. 

By Edgar A. Miller: 

Employed with William R. Ellis in the real estate business, Eye 
►Street, N. W., as manager in the office; the witness was shown two 
fire insurance policies in the name of Isaac Notes, one expiring Jan. 
9, 1924, and the other April 24th, 1924, insuring certain household 
goods located at the Lenox Apartments. Last June these policies 
Tvere endorsed to cover the same goods while in storage at Security 
Storage Company. The policies v;ere continued in the name of 
Isaac Notes after the goods were stored with the Securitv Company. 
The goods in storage are still in the name of Isaac Notes. The 
policies of Fire Insurance referred to were then offered in evidence. 
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Cross-examination: 

A young man in the oftice did the typewriting of the policies and 
witness superintended the work. Mailed the endorsements covering 
the goods while in the Security Company. 

37-39 By Mrs. Kate Jenkins: 

Lives at No. 1316 34th St., N. W.; knows Mr. and Mrs. Notes. 
Saw them in 1920 over at Empress Theatre; saw Mr. Notes give 
his wife $400.00 in cash; at another time saw Mr. Notes give his 
wife $600 in cash, and at anotljer time saw Mr. Notes give his wife 
$400.00. 

Cross-examination: 

Heard Mrs. Notes ask her husband for money on several occasions 
and he gave it to her. 

By William Ricks: 

Employed at Empress Theatre by Marcus Notes, the father of 
Isaac Notes; was with Isaac Notes when he purchase- a piano and 
victrola at Cammacks. Mr. Notes paid for it. 

No cross-examination. 

And there the plaintiff rested. 

Thereupon counsel for the defendant, Hattie Notes, moved the 
Court to direct the Jury to find a verdict for the defendant, Hattie 
Notes, upon the ground that the action of replevin is an action of 
tort, and that a husband cannot bring an action of tort in the 
District of Columbia against his wife, and upon the further ground 
that the plaintiff’s testimony disclosed that the property in question 
was purchased with the joint funds of the plaintiff and his wife, 
one of the defendants. 

40 Upon the question of the right to intervene the Court said: 

“And if this right to intervene is a w’ell-founded right, it should 
have been made promptly. Instead of that, the plaintiff saw fit 
to proceed in a totally different way and bring in an independent 
action here, and after issue joined the ci\ses come on the calendar 
and just after the jury is sworn, an application is then made for re¬ 
lief to intervene by Mr. Notes in the fii*st case. He came too late, 
altogether too late, especially as it involves nothing more than, as 
I understand counsel, the opportunity to procure dismissal of the 
first suit, not for the purpose of settling anytliing, but merely for 
the purpose of bringing about an order of dismissal upon the ground 
that the wife may not sue her husband in replevin or the husband 
a wdfe * * * We have Mr. Notes’ suit against his \vife, which 

3—4158a 
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frankly his counsel say cannot he maintained, upon the legal 

41 ground that he cannot sue his wife. So that fails. 

Now we have the other suit originally brought by Mrs. 
Notes against the storage company. She certainly could bring that 
suit, so far as any legal question of competency is concerned, on 
the face of it. She put in her proof, and proof that would entitle her 
to a verdict and judgment in that case. 1 am now asked to allow the 
husband to intervene after the jury is sworn to try these two cases. 

I am now told that the only object of that request was to secure 
a dismissal of ^Irs. Notes’ suit. * * * In this case Mr. Notes on 

the stand repeatedly said that he considered this property in question 
to be that of his wife and himself, but advanced the theory, which 
coming from a layman is not very convincing, but he advances 
the theory that her interest or right ceased when he says she, without 
right, left him in Atlantic City. Of course, property rights usually 
are not determined in any such fashion as that. Mr. Notes repeatedly 
said—I make no comment about certain contradictions in his testi¬ 
mony, but aside from them, he himself said on the stand here that 
he regarded this property as the joint property of himself and wife.’’ 

42 The Court, therefore, granted the motion upon the grounds 
mentioned, and directed the Jury to find a verdict for the 

defendant, Hattie Notes, to which action of the Court the plaintiff, 
by counsel, then and there excepted, and the Court noted the same ^ 
on its minutes. 

All the foregoing proceedings were had, and exceptions taken and 
noted before the Jury retired, to consider its verdict. 

And the plaintiff, by his attorney, prays the Court to sign this, 
his Bill of Exceptions, to have the same force and effect as to each of 
the said exceptions, as though each was set forth in a separate Bill 
of Exceptions, which is granted, and the Court accordingly sin;ns 
this, the plaintiff’s Bill of Exceptions, to have the force and effect 
aforesaid, now for them, this 5th day of April, 1924. 

By the Court, F. C. SIDDONS, 

Justice. 

[Endorsed:] At Law. No. 68005, 68012. Hattie Notes, Plaintiff, 
vs. Security Storge Company, Defendant. Isaac Notes, Plaintiff, vs. 

E. C. Snyder, U. S. Marshal, D. C., Hattie Notes, Defendant-. 
Bill of Exceptions. Crandal Mackey, J. B. Stein, Attorneys for —. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4158. Issac Notes, appellant, vs. Security Storge Company et al., 
and No. 4159. Isaac Notes, appellant, vs. E. C. Snyder, U. S. Mar¬ 
shal, &c., et al. Court of Appeals, District of Columbia. Filed May 
6, 1924. Henry W. Hodges, clerk. 
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STATEMENT OF THE CASE. 

Hattie Notes, the plaintiff in law case. No. 68,005, 
instituted a replevin action against Security Storage 
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Company of this city to recover certain articles of 
household furniture which had previously been placed 
in storage with said (\)mpany by the plaintiff her hus¬ 
band, Isaac Notes. Most of the articles of household 
furniture had been purchased by the husband while 
others had been given to him by his parents as wedding 
gifts. The articles of household goods in question 
before being placed in storage comprised the house¬ 
hold effects of the husband, Isaac Notes, when he was 
living with his family in this City. 

Upon the execution of the Writ of Replevin in ques¬ 
tion by the United States Marshal, and while the goods 
were still in liis custody, the husband, Isaac Notes, in¬ 
stituted his replevin action, being designated At Law, 
No. 68012, and replevied the same goods from the 
United States Marshal, process thereof being served 
l)y the coroner. Thereafter, these two causes were 
ordered to bo tried together. 

As soon as tlie wife's case was called for trial and 
immediately after the jury had been impaneled, but 
before any witnesses had been sworn, the husband, 
Isaac Notes, submitted his petition for leave to inter¬ 
vene in the wife’s case so that he may appear and de¬ 
fend his title to the goods in question, he being the 
only person who could defend. The motion of the hus¬ 
band for leave to intervene as aforesaid, was over¬ 
ruled; and the Court, therefore, proceeded to hear the 
issues presented in this cause; namely, Hattie Notes 
vs. Security Storage Company, At Law No. 68,005. 
The only evidence offered by the plaintiff in this cause, 
was that of herself, and the testimony of one Charles 
Pimper, then president and treasurer for the defend- 



ant Storage Company. The defendant, Security Stor¬ 
age Company, having no interest offered no evidence, 
nor did it in any way offer any contest in the cause. 

At the conclusion of this cause, the Court proceeded 
to hear the issues presented in the case of Isaac Notes 
vs. United States Marshal for the District of Colum¬ 
bia et al.. At LawNo. (>8012. The plaintiff husband in 
this case testified that he fitted out his home with his 
money and his wife^s mone 3 \ That the furniture in 
controversy was purchased with the money of himself 
and his wife^s, some of which was given to the wife 
by her folks, and some was given to her by her hus- 
l)and’s father. The plaintiff husband at this time also 
produced a number of furniture dealers, all of whom 
testified that the furniture in question was purchased 
from time to time from them in the name of the hus¬ 
band and paid for by him. The insurance broker also 
testified that the fire policy protecting said furniture 
while it was in the home of the husband, and even 
after it was removed to the Security Storage Com¬ 
pany, was in the name of the husband. 

At the conclusion of the plaintiff’s testimony in this 
cause, on motion of the defendant, Hattie Notes, the 
Court directed the jury to find a verdict for her, and 
awarded to her the goods in question, the husband not 
being permitted by the Court to be heard in defense 
of his own property, although his petition to inter¬ 
vene was presented to the Court before any witness 
had been sworn. 
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ASSIGNMENT OF ERRORS IN HATTIE NOTES 
vs. SECURITY STORAGE COMPANY, AT 
LAW NO. 68,005. 


The Court erred as follows: 

1. In overruling the motion of Isaac Notes for leave 
to intervene as a party defendant. 

2. In submitting the issues herein to the jury. 


ASSIGNMENT OF ERRORS IN ISAAC NOTES vs. 
UNITED STATES MARSHAL FOR THE DIS¬ 
TRICT OF COLUMBIA ET AL., AT LAW 
NO. 68,012. 

The Court erred as follows: 

1. In overruling the motion of Isaac Notes for leave 
to intervene as a party defendant in case No. 68,005. 

2. In granting motion of the defendant, Hattie 
Notes for a directed verdict in her favor, and in award¬ 
ing to her the possession of the goods, chattels, and 
personal property described in the Writ of Replevin. 

3. In overruling the motion for a new trial and stay 
of judgment of the ijlaintiff. 
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ARGUMENT. 


In considering the assignment of errors, attention 
will first be directed to those presented in the case of 
Hattie Notes vs. Security Storage Company At Law, 
No. 68,005. At the outset, it is to be observed that no 
contest whatever was offered or presented in this case 
by the defendant Security Storage Company. The 
defendant in this cause, the Storage Company, had no 
interest w^hatever in the goods sought to be replevied 
herein, except possibly its storage charges which were 
not in dispute. Therefore, at the most the Security 
Storage Company was only a nominal defendant, the 
real party to the cause being the husband. In this 
situation, the Court ought to have permitted the hus¬ 
band to intervene in this cause, in order that he may 
defend such right, title, and interest which he may 
have in the goods, chattels and personal property 
sought to be replevied; and in order that the right of 
the respective parties in and to the goods involved in 
this suit, may be judicially determined. Therefore, 
the Court’s refusal to permit the husband to intervene 
in this case, was a denial of justice, and denied him 
the right to be heard, the right to have witnesses heard 
in his behalf, the right to argue the case, or to be 
represented by counsel, or even to cross examine the 
plaintiff’s witnesses, or to argue questions of law. It 
is already well established in this jurisdiction that a 
party has a right to intervene in a replevin action. 
(See Sachs vs. Kenyoun, 47 App. D. C., Pg. 561; Ham¬ 
ilton vs. Duty, 36 Ark. Pg. 474; Parrott vs. Hughes, 
10 low^a Pg. 459; Tootle vs. Berkley, 57 Kan. Pg. 111.) 

Further, Section 1621 of our Code among other 
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things provides . . . “and unless the person, 

firm, association, or corporation so conducting a stor¬ 
age business shall claim some right, title or interest 
in said storage and property other than the lien here¬ 
inabove authorized, he, it, or they, shall not be made a 
party to sueh jndieia! proeeedinys.^^ It is manifest 
from the foregoing Section of the Code that the Stor¬ 
age (V)mpany should not liave been made a defendant 
in the wife’s suit since it had no interest, nor did it 
claim any interest in the goods involved herein; 
nor did it offer any contest. The main reason as¬ 
signed by the trial court for overruling the husband’s 
motion to intervene in the wife’s case, was that the 
motion came too late; and that the husband elected to 
proceed in an independent suit. This independent suit 
which was instituted by the husband against the United 
States Marshal was not an election in a strict sense 
of the word, but was a Suit which he was required to 
institute because of the emergency of the case. It 
must not be forgotten that the wife was the first one 
to institute a replevin action to recover the goods in 
(luestion; and the writ was directed against the Secur¬ 
ity Storage Company. Had the husband waited and 
made application for leave to intervene in the wife^s 
suit instead of immediately bringing an independent 
replevin action preventing the Marshal from deliver¬ 
ing over possession, the rights of the husband would 
have l)een lost. In other words, this was the only 
remedy open to him at that time; and therefore could 
not have been regarded as an election. By this inde¬ 
pendent action the goods in question were held in 
statu quo, awaiting decision of the Court; nor could 
it be said that the husband was tardy in his applica¬ 
tion for leave to intervene. This application was made 
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before the case was actually commenced. The plain¬ 
tiff ^s wife did not claim that she was taken by surprise 
by this motion, as she knew the only contest with re¬ 
spect to the goods in question was that offered by the 
husband, the Security Storage Company, at no time 
making any claim to said goods. We therefore fail 
to see what harm or what damage could befall the de¬ 
fendant Storage Company having no interest, by per¬ 
mitting the husband to intervene in this case. 

The Court further committed error in submitting the 
wife’s case to the jury under the existing state of 
facts as there was no dispute or issue to be tried be¬ 
tween the wife as plaintiff and the Security Storage 
Company as defendant as heretofore indicated, the 
defendant claiming no right, title, or interest what¬ 
ever in and to said goods, chattels, and personal prop¬ 
erty, the husband being the only possible defendant. 
The Storage Company offered no evidence or contest; 
the plaintiff calling the Storage Company president 
as her own witness. To say the least, the Storage 
Company only occupied the position of a stakeholder 
between the conflicting claims of husband and wife. 
Surelv such an action could not have the effect of 
judicially determining the rights between the husband 
and wife with respect to the goods in dispute as long 
as the husband, the real party in interest was denied 
the right to be heard. A verdict of a jury under such 
circumstances awarding the plaintiff’s wife possession 
to the goods in question was a denial of justice to the 
husband and deprived him of his property without 
due process of law. 

We will now direct attention to the assignment of 
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errors presented in the case of Isaac Notes vs. United 
States Marshal, et al., No. 68012; that is to say in 
granting the motion of the defendant, Hattie Notes, 
for a directed verdict, and awarding her the posses¬ 
sion of the goods, chattels, and personal property de¬ 
scribed in the Writ of Replevin. The Court in grant¬ 
ing this motion did so on the theory that this was an 
action brought by the husband against the wife. But 
this was not so. It is true the wife was named as a 
party defendant in the husband’s replevin action, but 
the real party in interest was United States Marshal, 
because he and only he, was in actual custody of the 
goods in dispute at the time of the suing out of the 
Writ of Replevin by the husband. The wife was never 
at any time in possession of the goods in dispute, 
pending the litigation. 

It is well settled, except as provided in Section 1621 
of the Code relating to storage companies, that in an 
action of replevin, the person in possession of the 
property is ordinarily the proper and only necessary 
party defendant, but the joinder as a defendant of 
the person not in possession of the property is not 
necessarily fatal to the action. (See Seligman—Herz- 
berg et al., vs. Sachse, 60 Md. Pg. 424, Encyc. of 
Pleading and Practice, Vol. 34, pg. 1425.) Therefore, 
the wife could have been dismissed from this action 
as an unnecessary party, she not being in possession 
of the goods, and the cause could have proceeded 
against the other defendant. It is admitted that a 
husband in a tort action cannot maintain a suit against 
his wife, action of replevin being regarded as a tort 
action. The converse of that proposition is also true; 
that is to say, that a wife cannot sue a husband in 
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tort. The Court by granting the motion of the de¬ 
fendant wife for a directed verdict in her favor in the 
husband’s case, and awarding to her possession of 
the goods in dispute which were never at any time in 
her possession pending this litigation, had the direct 
effect of permitting her to maintain a suit against her 
husband without permitting the husband to defend. 
It is to be observed that the Court refused to permit 
the husband to intervene in the wife’s case for the 
reason that if the husband were permitted to inter¬ 
vene the contention may then have been made as it is 
now made by the wife, to wit; that the husband can¬ 
not maintain a suit against his wife. This remnant 
of the common law preventing husband and wife from 
suing each other in tort, if it is to be recognized at 
all, should be applied against the wife as well as 
against the husband. 

Eespectfully submitted, 

Crandal Mackey, 
Joseph B. Stein, 
Attorneys for Appellant, 
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4159. 


E. C. Snyder, U. S. Marshal for the Dis¬ 
trict OF Columbia, and Hattie Notes. 


STATEMENT OF CASE NUMBER 4158. 

The appellee Hattie Notes, plaintiff below, instituted 
a replevin suit against the Security Storage Company 
in the Supreme Court of the District of Columbia on 
September 5, 1923, and the United States Marshal took 
possession of the property involved, on September 6, 
1923 (R. 5). Issue having been joined, this cause came 
on for hearing on December 13,1923, and, after the jury 
was sworn to ivy the issues (R. 7), Isaac Notes, the hus¬ 
band of the appellee, appeared in said cause for the 
first time with a petition for leave to intervene (R. 5), 
which motion for leave to intervene, upon considera¬ 
tion by the Court, was denied. (R. 7, 19.) 
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Whereupon, appellee offered evidence tending to 
show the property in question was hers; that it was 
stored in her name, with the full knowledge of Isaac 
Notes. This testimony was corroborated by Charles W. 
Pimper, Vice-President of the Security Storage Com¬ 
pany (R. 19), and, on, to-wit, December 17,1923, verdict 
was rendered in said cause for appellee for the posses¬ 
sion of the property replevied. 

ARGUMENT. 

It is manifest from the above recital of facts that the 
appellant, Issac Notes, has no standing in this Court. 
It is true he has noted an appeal to this Court from 
the judgment entered January 4,1924, on the verdict of 
December 17,1923, but, at that time, he was not a party 
to the cause, and therefore had no standing in Court 
to note such an appeal. This appeal should have been 
noted, and bond filed pursuant thereto, within twenty 
days from the action of the Court on December 13,1923, 
denying Isaac Notes the right to intervene. Therefore, 
the filing of the supersedeas by Isaac Notes, on January 
23, 1924, was of no effect in perfecting an appeal from 
the action of the Court, denying his right to intervene, 
on December 13, 1923, said supersedeas having been 
filed more than twenty days after said appeal could be 
perfected. No useful purpose could be served by any 
discussion of the assignment of error in this cause. 

Assuming the appeal to have been taken from the 
action of the Court below, denying intervention, which 
is not the case, the argument may be disposed of on its 
merits by the following language of the trial Court 
(R. 25, 26); 


‘‘And if this right to intervene is a well-founded 
rigjit, it should have been made promptly. Instead 
of that, the plaintiff saw fit to proceed in a totally 
different way and bring in an independent action 
here, and after issue joined the cases come on the 
calendar, and, just after the jury is sworn, an ap¬ 
plication is then made for relief to intervene by 
Mr. Notes in the first case. He came too late, alto¬ 
gether too late, especially as it involves nothing 
more than, as I understand counsel, the oppor¬ 
tunity to procure dismissal of the first suit, not 
for the purpose of settling anything, but merely 
for the purpose of bringing about an order of dis¬ 
missal upon the ground that the wife may not sue 
her husband in replevin or the husband .a wife. 

“Now we have the other suit originally brought 
by Mrs. Notes against the storage company. She 
certainly could bring that suit, so far as any legal 
question of competency is concerned, on the face 
of it She put in her proof, and proof that would 
entitle her to a verdict and judgment in that case. 
I am now asked to allow the husband to intervene 
after the jury is sworn to try these two cases. I 
am now told that the only object of that request 
was to secure a dismissal of Mrs. Notes’ suit * * 

STATEMENT OF CASE NUMBER 4159. 

This action of replevin was filed on September 8, 
1923, against the appellee Hattie Notes and the United 
States Marshal, who had previously taken the prop¬ 
erty into his possession, pursuant to the replevin suit 
of Hattie Notes, on September 6, 1923, (R., 5, 10). 

After issue joined, this case came on for hearing on 
December 13,1923, the same having been advanced for 
trial in order to be tried together with the suit of 
Hattie Notes vs. Security Storage Company (R. 13,14). 
At the trial, in support of the averments of the decla- 
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ration, appellant otfered evidence tending to show that 
the property in question was bought with money of 
himself and wife (R. 20), money was in the joint ac¬ 
count of himself and wife and was drawn out at times 
to pay on the furniture (R. 22), and also testified 
that the defendant Hattie Notes was, at the time of 
the trial and at the time of the institution of the 
suit, and ever since then, and has continued to be and 
still is, the wife of appellant, Isaac Notes, as set forth 
in the plea of Hattie Notes in said cause filed on Oc¬ 
tober 11, 1923, (R. 13). At the conclusion of appel¬ 
lant's case, appellee Hattie Notes moved the Court 
to direct a verdict for her upon the ground that the ac¬ 
tion of replevin was one of tort and that an action of 
tort would not lie by a husband against his wdfe, and 
upon the further ground that the appellant’s testimony 
• disclosed that the property in question was purchased 
with the joint funds of appellant and his wife. 

AVhereupon, the Court granted the motion on the 
grounds mentioned, and directed the jury to find a ver¬ 
dict for the appellee Hattie Notes, from which action 
of the Court this appeal is prosecuted (R. 26). 

ARGUMENT. 

It thus appears that the action of the Court in di¬ 
recting a verdict for the appellee Hattie Notes must be 
sustained on either of the two grounds urged in sup¬ 
port of said motion. 

L 

A HUSBAND CANNOT SUE HIS WIFE IN TORT. 

This Court held, in the case of Wall vs. DeMitkie- 
wicz, 9 App. D. C., 109,126, that an action of replevin 
is a tort action. 
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This ground of the motion is disposed of by the case 
of Thompson vs. Thompson, 31 App. D. C., 557, 
affirmed by the Supreme Court of the United States, 
218 U. S., 611, where it was held, construing D. C. Code 
Sections 1151 and 1155, that an action for tort by wife 
against husband would not lie because they were one 
at law, notwithstanding the power was conferred by 
the two sections in question upon a married woman to 
‘‘contract with her husbandand to sue separately 
“for tort committed against them as fully and freely 
as if they were unmarried. In view of this author¬ 
ity, the Court below had no discretion but to direct a 
verdict for the appellee Hattie Notes. 

The correctness of this principle is conceded by ap¬ 
pellant in his brief, on page 8: “It is admitted that a 
husband in a tort action cannot maintain a suit against 
his wife, the action of replevin being regarded as a tort 
action. ^ ’ 

This is further disposed of by the statement of the 
Court below (R. 25, 26): “We have Mr. Notes’ suit 
against his wife, which frankly his counsel say cannot 
be granted, upon the legal ground that he cannot sue 
his wife. So that fails.” 


n. 

THE ACTION OF REPLEVIN WILL NOT LIE BY 
ONE OF TWO JOINT OWNERS OF PER¬ 
SONAL PROPERTY AGAINST THE OTHER. 

The joint ownership was conceded at the trial below 
(R. 20): 


“Thereupon Mr. Stein, attorney for the plain¬ 
tiff, advised the Court that the property in ques- 
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tion, being purchased by a joint fund of the hus¬ 
band and wife, that they expected to prove the 
wife was wrongfully away from her husband and 
therefore, she had thereby forfeited her rights to 
her interest in the property. 

The Court: You are claiming she has an inter- 
erest provided she acts as a wife should; if she 
does not so act, then her interest ceases and passes 
to her husband, to which Mr. Stein gave his as¬ 
sent.’’ 

This principle is supported both by reason and au¬ 
thority. 

To maintain an action of replevin, there must be a 
right to immediate and exclusive possession. Garcia vs. 
Gunn, 19 Calif., 315; Leete vs. St. Louis, 141 Mo., 584; 
Stephens vs. Chase, 61 N. H., 340; Rogers vs. Arnold, 
12 Wend., 30; Reinheimer vs. Hemingway, 35 Pa. St., 
432; Gillett vs. Treganza, 6 Wis., 343. 

The general rule is well settled that replevin can be 
maintained only for the specific property capable of 
identification and delivery, and will not lie for an un¬ 
divided interest in personal property. 23 R. C. L., 862; 
Hart vs. Fitzgerald, 2 Mass., 5091; McDonald vs. 
Bailey, 25 Okl., 849; Thomas vs. Armstrong, 51 Okl., 
203; Sharp vs. Johnson, 38 Oregon, 246. 

The reason that underlies this rule is that until di¬ 
vision has been made neither of the parties owns any 
particular piece of the property more than the other, 
and neither has the exclusive right to the exclusive 
possession of any particular portion of it. Bohlen vs. 
Arthurs, 115 U. S., 482; Rust, etc. vs. Isom, 7 Ark., 
99; Witham vs. Witham, 57 Me., 447; Ashland vs. Wil¬ 
liams, 100 Wis., 223. 

Appellant would have this court believe that to deny 
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his right to assert his title to the property in question 
would be to leave him without remedy, but this con¬ 
tention is manifestly without any merit, for the reason 
that a court of equity is clothed with plenary power to 
adjust all property rights between husband and wife 
as an incident to a determinaticm of a divorce case, or 
as a result of an independent proceeding brought for 
this purpose. 

The judgment, therefore, should be affirmed on the 
ground either that a husband may not sue his wife in 
tort or that an action of replevin will not lie unless the 
appellant, being the sole owner, is entitled to the im¬ 
mediate and exclusive possession of the property re¬ 
plevied—a situation non-existent in the ease at bar. 

Eespectfully submitted, 

E. Hilton Jackson, 
Attorney for Ax>pellee Hattie Notes. 


